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SUBSTI TUTE SENATE BI LL 6140

State of WAshi ngt on 55th Legislature 1998 Regul ar Sessi on

By Senate Committee on Agriculture & Environnent (originally sponsored
by Senators Mrton, Rasnmussen, Wnsley, Goings and Schow)

Read first tinme 02/ 06/ 98.

AN ACT Relating to water rights; and anmending RCW 90.03. 383 and
90. 03. 290.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW90.03.383 and 1991 ¢ 350 s 1 are each anended to read
as follows:

(1) The legislature recogni zes the value of interties for inproving
the reliability of public water systens, enhancing their managenent,
and nore efficiently utilizing the increasingly limted resource.
G ven the continued gromh in the nost popul ous areas of the state, the
i ncreased conplexity of public water supply managenent, and the trend
toward regional planning and regional solutions to resource issues,
i nterconnections of public water systens through interties provide a
val uabl e tool to ensure reliable public water supplies for the citizens
of the state. Public water systens have been encouraged in the past to
utilize interties to achieve public health and resource nmanagenent
objectives. The legislature finds that it is inthe public interest to
recogni ze interties existing and in use as of January 1, 1991, and to
have associated water rights nodified by the departnent of ecology to
reflect current use of water through those interties, pursuant to
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subsection (3) of this section. The legislature further finds it in
the public interest to develop a coordinated process to review
proposals for interties commencing use after January 1, 1991.

(2) For the purposes of this section, the following definitions
shal | apply:

(a) "Interties" are interconnections between public water systens
permtting exchange or delivery of water between those systens for
ot her than energency supply purposes, where such exchange or delivery
is wthin established instantaneous and annual wthdrawal rates
specified in the systens’ existing water right permts or certificates,
or contained in clainms filed pursuant to chapter 90.14 RCW and which
results in better managenent of public water supply consistent with
existing rights and obligations. Interties include interconnections
bet ween public water systens permtting exchange or delivery of water
to serve as primary or secondary sources of supply, but do not include
devel opnent of new sources of supply to neet future demand.

(b) "Service area" is the area designated in a water systempl an or
a coordi nated water systempl an pursuant to chapter 43.20 or 70.116 RCW
respectively. \When a public water system does not have a designated
service area subject to the approval process of those chapters, the
service area shall be the designated place of use contained in the
water right permt or certificate, or contained in the claimfiled
pursuant to chapter 90.14 RCW

(3) Public water systens with interties existing and in use as of
January 1, 1991, or that have received witten approval from the
departnent of health prior to that date, shall file witten notice of
those interties with the departnent of health and the departnent of
ecol ogy. The notice may be i ncorporated into the public water systenis
five-year update of its water systemplan, but shall be filed no | ater
than June 30, 1996. The notice shall identify the location of the
intertie; the dates of its first use; the purpose, capacity, and
current use; the intertie agreenent of the parties and the service
areas assigned; and other information reasonably necessary to nodify
the water right permt. Notw t hstanding the provisions of RCW
90.03.380 and 90.44.100, for public water systems with interties
existing and in use as of January 1, 1991, the departnment of ecol ogy,
upon receipt of notice neeting the requirenents of this subsection
shal |, as soon as practicable, nodify the place of use descriptions in
the water right permts, certificates, or clains to reflect the actual
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use through such interties, provided that the place of use is within
service area designations established in a water system plan approved
pursuant to chapter 43.20 RCW or a coordinated water system plan
approved pursuant to chapter 70.116 RCW and further provided that the
water used is within the instantaneous and annual wthdrawal rates
specified in the water right permt and that no outstandi ng conplaints
of inpairment to existing water rights have been filed with the
departnent of ecology prior to Septenber 1, 1991. Where such
conpl aints of inpairnment have been received, the departnent of ecol ogy
shall make all reasonable efforts to resolve themin a tinely manner
t hrough agreenent of the parties or through available admnistrative
remedi es.

(4) Notwi t hstandi ng the provisions of RCW90. 03. 380 and 90. 44. 100,
exchange or delivery of water through interties comrencing use after
January 1, 1991, shall be permtted when the intertie i nproves overal
systemreliability, enhances t he manageability of the systens, provides
opportunities for conjunctive use, or delays or avoids the need to
devel op new wat er sources, and otherw se neets the requirenents of this
section, provided that ((eaeh)) a supplying public water systemnmi s water
use shall not exceed the instantaneous or annual wthdrawal rate
specified inits water right authorization, shall not adversely affect
existing water rights, and shall not be inconsistent with state-
approved pl ans such as water system plans or other plans which include
specific proposals for construction of interties. A receiving public
water systemis use nmay exceed its water right authorization if the
receiving public water systemis wthdrawal does not exceed the
i nst ant aneous or annual w thdrawal rate specified in the receiving
public water systenis water right authorization. Interties commencing
use after January 1, 1991, shall not be inconsistent with regiona
wat er resource plans devel oped pursuant to chapter 90.54 RCW

(5) For public water systens subject to the approval process of
chapter 43.20 RCW or chapter 70.116 RCW proposals for interties
comenci ng use after January 1, 1991, shall be incorporated into water
system pl ans pursuant to chapter 43.20 RCWor coordi nated water system
pl ans pursuant to chapter 70.116 RCWand submtted to t he departnent of
health and the departnent of ecology for review and approval as
provi ded for in subsections (5) through (9) of this section. The plan
shall state how the proposed intertie will inprove overall system
reliability, enhance the nanageability of the systens, provide
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opportunities for conjunctive use, or delay or avoid the need to
devel op new wat er sources.

(6) The departnent of health shall be responsible for review and
approval of proposals for newinterties. Inits reviewthe departnent
of health shall determ ne whether the intertie satisfies the criteria
of subsection (4) of this section, wth the exception of water rights
considerations, which are the responsibility of the departnent of
ecol ogy, ((and)) shall determ ne whether the intertie is necessary to
address energent public health or safety concerns associated wth
public water supply, and shall determ ne whether |ong-term supply is
addressed in the intertie agreenent between the systens.

(7) If theintertieis determ ned by the departnent of health to be
necessary to address energent public health or safety concerns
associated with public water supply, the public water system shall
anend its water system plan as required and shall file an application
with the departnment of ecology to change its existing water right to
reflect the proposed use of the water as described in the approved
wat er system plan. The departnent of ecology shall process the
application for change pursuant to RCW 90.03.380 or 90.44.100 as
appropriate, except that, notwithstanding the requirenents of those
sections regarding notice and protest periods, applicants shall be
required to publish notice one time, and the comrent period shall be
fifteen days fromthe date of publication of the notice. Wthin sixty
days of receiving the application, the departnent of ecology shall
i ssue findings and advise the departnent of health if existing water
rights are determned to be adversely affected. If no determnationis
provi ded by the departnment of ecology within the sixty-day period, the
departnment of health shall proceed as if existing rights are not
adversely affected by the proposed intertie. The departnent of ecol ogy
may obtain an extension of the sixty-day period by submtting witten
notice to the departnent of health and to the applicant indicating a
definite date by which its determnation will be nmade. No additiona
extensions shall be granted, and in no event shall the total review
period for the departnent of ecol ogy exceed one hundred ei ghty days.

(8) If the departnent of health determ nes the proposed intertie
appears to neet the requirenents of subsection (4) of this section but
i's not necessary to address energent public health or safety concerns
associated with public water supply, the departnment of health shal
instruct the applicant to submt to the departnment of ecology an
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application for change to the underlying water right or claim as
necessary to reflect the new place of use. The departnent of ecol ogy
shall consider the applications pursuant to the provisions of RCW
90. 03.380 and 90.44. 100 as appropriate. |If inits review of proposed
interties and associated water rights the departnment of ecology
determnes that additional information is required to act on the
application, the departnent nmay request applicants to provide
i nformati on necessary for its decision, consistent wth agency rules
and witten guidelines. Parties disagreeing with the decision of the
departnent of ecol ogy on the application for change in place of use may
appeal the decision to the pollution control hearings board.

(9) The departnent of health may approve plans containing intertie
proposals prior to the departnment of ecology’ s decision on the water
right application for change in place of use. However, notw t hstandi ng
such approval, construction work on the intertie shall not begin until
the departnent of ecology issues the appropriate water right docunent
to the applicant consistent with the approved pl an.

Sec. 2. RCW90.03.290 and 1994 c 264 s 84 are each anended to read
as follows:

When an application conplying with the provisions of this chapter
and with the rules ((and—+egulatiens)) of the departnent has been
filed, the sane shall be placed on record with the departnent, and it
shall be its duty to investigate the application, and determ ne what
water, if any, is available for appropriation, and find and determ ne
to what beneficial use or uses it can be applied. |If it is proposed to
appropriate water for irrigation purposes, the departnent shal
i nvestigate, determ ne and find what | ands are capabl e of irrigation by
means of water found avail able for appropriation. |If it is proposed to
appropriate water for the purpose of power devel opnent, the depart nent

shal |l investigate, determ ne and find whether the proposed devel opnent
is likely to prove detrimental to the public interest, having in mnd
t he hi ghest feasible use of the waters belonging to the public. |If the

application does not contain, and the applicant does not pronptly
furnish sufficient information on which to base such findings, the
departnment may issue a prelimnary permt, for a period of not to
exceed three years, requiring the applicant to make such surveys,
i nvestigations, studies, and progress reports, as in the opinion of the
departnment may be necessary. |If the applicant fails to conply with the
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conditions of the prelimnary permt, it and the application or
applications on which it is based shall be automatically cancel ed and
the applicant so notified. If the holder of a prelimnary permt
shall, before its expiration, file with the departnent a verified
report of expenditures made and work done under the prelimnary permt,
which, in the opinion of the departnent, establishes the good faith,
intent and ability of the applicant to carry on the proposed
devel opnment, the prelimnary permt may, wth the approval of the
governor, be extended, but not to exceed a maxi mumperiod of five years
from the date of the issuance of the prelimnary permt. The
departnment shall nake and file as part of the record in the matter

witten findings of fact concerning all things investigated, and if it
shall find that there is water available for appropriation for a
beneficial wuse, and the appropriation thereof as proposed in the
application will not inpair existing rights or be detrinmental to the
public welfare, it shall issue a permt stating the anount of water to
whi ch the applicant shall be entitled and the beneficial use or uses to
which it may be applied: PROVIDED, That where the water applied for is
to be used for irrigation purposes, it shall becone appurtenant only to
such land as may be reclained thereby to the full extent of the soi

for agricultural purposes. But where there is no unappropriated water
in the proposed source of supply, or where the proposed use conflicts
with existing rights, or threatens to prove detrinental to the public
interest, having due regard to the hi ghest feasible devel opment of the
use of the waters belonging to the public, it shall be duty of the
departnent to reject such application and to refuse to i ssue the permt
asked for. If the permt is refused because of conflict wth existing
rights and such applicant shall acquire sanme by purchase or
condemmati on under RCW 90. 03. 040, the departnent may thereupon grant
such permt. Any application may be approved for a |ess anount of
water than that applied for, if there exists substantial reason
therefor, and in any event shall not be approved for nore water than
can be applied to beneficial use for the purposes named in the

application. In determ ning whether or not a permt shall issue upon
any application, it shall be the duty of the departnent to investigate
all facts relevant and material to the application. 1f the applicant

is a public water system that is a party to an existing intertie
agreenent, the departnent shall also consider the existence, nature,
econonics, and terns of the agreenent between the intertied public
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wat er systens when nmaking a determination on the application for new
wat er rights by the public water system After the departnent approves
((said)) the application in whole or in part and before any pernit
shal | be issued thereon to the applicant, such applicant shall pay the
fee provided in RCW90. 03.470: PROVIDED FURTHER, That in the event a
permt is issued by the departnent upon any application, it shall be
its duty to notify the director of fish and wildlife of such issuance.

~-- END ---
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